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PATENT APPLICATION 
IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
In re the application of: Attorney Docket No.: 3338.62US01 

ZELLERetal. Confirmation No.: 2469 

Application No, : 1 0/524, 1 74 
Filed: 1 0 February 2005 

For: DISTRACTION AND DAMPING SYSTEM WHICH CAN BE ADJUSTED AS 
THE VERTEBRAL COLUMN GROWS 

PETITION UNDER 37 CFR S 1.47(a> 

Mail Stop PCT 

Commissioner for Patents " s ~~ 
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Sir: 

The Applicant hereby petitions under 37 C.F.FL § 1, 47(a) to proceed with the above* 
referenced patent application without an inventor who refuses to join in the application. 

The following statement is made as to the facts that are relied upon to establish the 
diligent effort made to secure the execution of the Combined Declaration and Power of 
Attorney of the nonsigning inventor for the above-identified patent application- In particular, 
the following is a recitation of the efforts made in contacting the nonsigning inventor, Mr. 
Reinhard Zeller, and is confirmed by Mr. Frederic Fortin, the available person having first- 
hand knowledge of the facts recited herein. 

The last known address of Mr. Zeller is 127 avenue Jean Baptiste CIdment, 92100 
Boulogne Billancourt France. On August 23, 2005, a letter regarding the above application 
and enclosing the Declaration and Assignment documents W ^§f^^^|^ te ^^||i t |^|^ 1 
nonsigning inventor at the aforementioned address A phon¥ £Sk l i&Mt. Zel$8&<8& flfie same 5241 4 
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day was terminated by Mr, Zeller, as referenced in the August 23 letter. The August 23 letter 
further details previous unsuccessful attempts to communicate with Mr. Zeller regarding 
related priority PCT and French patent applications. 

When the August 23 letter remained unanswered by Mr. Zeller, the documents were 
resent via registered mail to the aforementioned address on September 23, 2005. Mr. Zeller 
again did not respond. 

The documents and a complete copy of the application as filed in the United States, 
including the specification, drawings, and claims, were sent in a third letter to Mr, Zeller at 
the aforementioned address on February 3, 2006. Although negotiations with Mr. Zeller 
remain open regarding royalties and licensing, Mr. Zeller continues to refuse to sign the 
Combined Declaration and Power of Attorney document necessary to complete the filing 
requirements of the above-identified U.S. patent application. Mr. Zeller has not to date 
responded to the February 3 letter. 

Copies of the above-referenced August 23, September 23, and February 3 letters to 
Mr. Zeller, including an English translation of each, and registered mail receipts are included 
herewith. These letters and the statements made herein establish that Mr. Zeller was provided 
with a complete copy of the U.S. application papers, including specification, claims, and 
drawings, and that a bona fide attempt was made to obtain the signature of Mr. Zeller on the 
Combined Declaration and Power of Attorney. Referencing the February 3, 2006, letter in 
particular, the nonsigning inventor has been presented with the application papers before this 
Petition Under 37 C.F.R. § 1.47(a) has been filed, Thus, the nonsigning inventor has been 
apprised of the application to which the oath or declaration is directed, as required under In re 
Gray, 115 USPQ 80 (Comm'rPat. 1956). 
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Applicant therefore respectfully petitions to proceed with the above referenced patent 
application without inventor Reinhard Zeller, who refuses to join in the application. The 
petition fee of $130.00 set forth in 37 C.F.R. § 1.17(h) is enclosed herewith. 

The preceding statement of facts is being confirmed by the available person having 
first-hand knowledge of the facts recited herein. 



Facts confirmed by: 



Name: Frederic Fortin 
Title: ^Q e ^Vv 




.espectfiilW submitted, 
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Customer No. 24 1 1 3 

Patterson, Thuente, Skaar & Christe^sen^-A. 
4800 IDS Center 
80 South 8th Street 
Minneapolis, Minnesota 55402-2100 
Telephone: (612)349-5741 



Please grant any extension of time necessary for entry: charge any fee due to Deposit Account No, J 6-063 L 

CERTIFICATE OF EXPRESS MAIL 

"Express Mail" mailing label numW £V f^ftattlfrfcE US , Date of Deposit: 0^^^C^<^Xn- 
I hereby certify thai this paper is being deposited with the United Staies Postal Service "Express Mail Post Office lo 
Addressee*' service under 37 C.F.R. g 1. 10 on the date indicarejLafepve and is addressed to the Mail Stop PCT, 



Commissioner for Patents, P-O- Box 1450, Alexandria. Va 223 r3^T450. f S * V^L- y 



Name of Person Making Deposit Signature 



Frederic FORTIN 

36 allee des Passerines 

33600 PESSAC 



Tel : 06 14 40 69 75 



Reinhard ZELLER 

127 avenue Jean Baptiste Clement 

92100 BOULOGNE BILLANCOURT 



Pessac le 23 Aout 2005, 
Lettre recommandee avec accuse de reception 
Obiet : Exploitation du brevet n°FR03/02435 
Cher Reinhard, 

Je te contacte en tant que deposant et inventeur du dispositif de distraction et d'amortissement 
qui a fait Fobjet d'une demande de priorite internationale PCT n°FR03/02435 et plus 
recemment d'une demande de brevet americain. 

Je t'ai envoy e une premiere lettre le 1 1 Decembre 2003 pour te demander un pouvoir de 
representation; cette lettre etant restee sans reponse, je te Fai faite parvenir en recommandee 
avec accuse de reception le 29 Decembre 2003 sans plus de succes. 

Fin 2004, je t'ai explique a nouveau Finteret d'avoir un accord commun concernant ce brevet 
et t'ai fait part, en reponse a ta demande, de mon acquiescement pour etudier un accord de 
licence d'exploitation au benefice d'un fabricant de ton choix. Ton fabricant et toi ne vous etes 
jamais manifestos ce dont je regrette vivement. 

J'ai toujours ete d'accord pour confier Fexploitation du Growing Spine Profiler a une societe 
disposant de moyens de fabrication et de distribution que n'a pas HEXABIO. Je te confirme a 
nouveau cette position. 

Devant ton silence a mes demandes ecrites et tes refus repetes de me parler au telephone, je suis 
amene a penser a deux possibilites : 

• Soit tu n'es pas interesse pour developper cette invention. Dans ce cas, tu ne verras pas 
d' inconvenient a me ceder tes droits d' inventeur en contrepartie de royalties qui te 
seront versees en fonction du chiffre d'affaires que fera la societe a qui je confierai 
Fexploitation du brevet. 

• Soit tu crois en cette invention, et dans ce cas, je te rappelle que tu ne peux en aucun cas 
Fexploiter sans mon accord et que ton attitude negative n'a pas d'issue. II est de ton 
iriteret a ce que nous ayons un accord avec la societe qui exploitera le brevet. 

Je souhaiterais te rencontrer prochainement pour en discuter et connaitre ta position. C'etait 
Fobjet de mon appel du 23 Aout que tu as abrege. 

En esperant te revoir bientot, je te prie de croire, cher Reinhard, en Fassurance de mes 
sentiments les meilleurs. 
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Frederic Fortin 

36 allee des Passerines 

33600 Pessac 

Phone: 06 14 40 69 75 

Reinhard Zeller 

127 avenue Jean Baptiste Clement 
92100 Boulogne Billancourt 

Pessac, August 23, 2005 
Certified mail with delivery confirmation 
Re: Exploitation of patent no. FR03/02435 
Dear Reinhard: 

I am contacting you as the applicant and inventor of the device of interest and amortization, 
which is the object of a request for international priority PCT number FR03/02435 and more 
recently an American patent application. 

I first wrote to you on December 1 1, 2003 to request your representation, but I never received 
a response to the letter. I forwarded it to you by certified mail with delivery confirmation on 
December 29, 2003, without success. 

In late 2004, 1 again expressed to you my interest in establishing a joint agreement over this 
patent and, by your request, agreed to research a license of exploitation to benefit a 
manufacturer of your choosing. I deeply regret that you and your manufacturer never came 
together. 

I have always been open to entrusting the exploitation of Growing Spine Profiler to a 
company that has the means of manufacture and distribution that HEXABIO lacks. I confirm 
that this is still my position. 

By your lack of response to my written requests and your refusal to speak with me over the 
telephone, I see two possibilities: 

• That you are not interested in developing this invention. In this case, you should not 
have a problem with giving up your rights as inventor in compensation for royalties 
sent to you through sales made by the company to whom I will trust this exploitation 
of patent. 

• That you believe in this invention. In this case, I remind you that you may not in any 
way exploit it without my consent and that your negative attitude is an obstruction. It 
is in your interest that we establish an agreement with the company that will exploit 
the patent. 

I hope to meet with you soon to discuss and understand your position. This was the goal of 
my August 23 call, which you cut short. 

I eagerly await your response, Reinhard. 

Best wishes. 



Frederic Fortin 
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Signature of recipient: 

[signature] 
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ACKNOWLEDGMENT OF RECEIPT 
OF YOUR CERTIFIED MAILING 



Mr. Reinhard Zeller 

1 27 avenue Jean-Baptiste Clement 

92100 Boulogne Billancourt 



RETURN TO: 

Frederic Fortin 

36 allee des Passerines 

33600 Pessac 
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REGISTRATION RATE RlQ R2D R3D 

KEEP THIS PAPER, IT WILL BE REQUIRED 
IN CASE OF A CLAIM. 

IF NECESSARY, YOU CAN MAKE A CLAIM 
THROUGH ANY POST OFFICE. 

33600 PESSAC PRINCIPAL 



PROOF OF DEPOSIT 

OF AN ITEM REGISTERED 
WITH RETURN RECEIPT 



RECIPIENT 



LETTER □ 



PARCEL □ 



Mr. Reinhard Zeller 

127 avenue Jean-Baptiste Clement 

92100 Boulogne Billancourt 



Date 


Price 


Cash on Delivery 


Item Type 


08/24/05 


4.33EUR 




L1 




28.40FRF 







Frederic Fortin 

36 allee des Passerines 

33600 Pessac 



Frederic FORTIN 
36 Allee des Passerines 
33600 PESSAC 



Monsieur Reinhard ZELLER 
127 Avenue Jean Baptiste CLEMENT 
92100 BOULOGNE BILLANCOURT 



Lettre recommandee avec accuse de reception 



Pessac, le 23 Septembre 2005 



Cher Reinhard, 

Comme je te l'ai indique, suite aux inquietudes que tu manifestais a la fin de l'annee 
dermere, tu es inventeur du brevet PCT n° FR03/02435, relatif au distracteur costal couple 
d un amort,sseur Pour regulariser la situation vis-a-vis de l'office des brevets americains 
tu trouveras ci-joints : 

- Une copie de la declaration d'inventeur et de pouvoir afin que le cabinet de brevet 
pmsse effectuer la demande aupres de l'office americain. (document a parapher et a 
signer) 

' V ne u d £ lar f T de ° eSsion de tes droits d'inventeur avec une contre partie de 2% 
du chiffie d'affaires qui serait realise. 

Ne connaissant pas ta position ainsi que tes engagements vis-a-vis des tiers, je suis tout 
a tait pret a euKher toute autre proposition de ta part au cours de notre reunion du 28 
oeptembre. 

En te remerciant d'avance pour ta collaboration, je te prie de croire, cher Reinhard, en 
1 assurance de mes sentiments les meilleurs. 



Frederic FORTIN 
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Frederic Fortin 

36 Allee des Passerines 

33600 Pessac 



Mister Reinhard Zeller 
127 Avenue Jean Baptiste Clement 
92100 Boulogne Billancourt 



Certified mail with delivery confirmation 



Pessac, September 23, 2005 



Dear Reinhard: 

As I indicated following concerns that you expressed at the end of last year, you are the 
inventor of patent PCT number FR03/02435, relating to the ridged coupled distractor for a 
shock absorber. To facilitate matters for the American patent office, I have enclosed: 

- A copy of the declaration of inventor and power so that the patent office can execute 
the request alongside the American office, (document to initial and sign) 

- A statement conceding your rights as inventor with a 2% share of completed sales. 

Not knowing your position or your commitments with third parties, I am completely 
willing to research any other proposal you offer during our meeting on September 28. 

Thank you in advance for your help, Reinhold. 

Best wishes. 



Frederic Fortin 
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Signature of recipient: 
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ACKNOWLEDGMENT OF RECEIPT 
OF YOUR CERTIFIED MAILING 



Mr. Reinhard Zeller 
1 27 avenue Jean-Baptiste Clement 
92100 Boulogne Billancourt 
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RETURN TO: 

Frederic Fortin 

36 allee des Passerines 

33600 Pessac 
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REGISTRATION RATE RlD R2n R3n 

KEEP THIS PAPER, IT WILL BE REQUIRED 
IN CASE OF A CLAIM. 

IF NECESSARY, YOU CAN MAKE A CLAIM 
THROUGH ANY POST OFFICE. 

33610 CESTAS GAZINET 
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Mr. Reinhard Zeller 

127 avenue Jean-Baptiste Clement 

92100 Boulogne Billancourt 



Date 


Price 
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Frederic Fortin 

36 allee des Passerines 

33600 Pessac 



Frdd&icFORTlN 
36 altec des Passerines 
33600 FESSAC 
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MJReinhard ZELLER 
l?7<^ eime Tean Baptiste Clement 
52100 BOULOGNE BILLANCOURT 



CherReinhard, 
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Frederic Fortin 

36 allee des Passerines 

33600 Pessac 



Feb. 06, 2006 
SNC Schmit-Chretien-Schihin 
Thebault Office 



CC: Mr. Cocquel 



Mr. Reinhard Zeller 

127 avenue Jean Baptiste Clement 

92100 Boulogne Billancourt 



Certified mail with delivery confirmation 



Pessac, February 3, 2006 
Dear Reinhard: 

As I informed you in a recent e-mail, I have enclosed: 

1. the American patent application as submitted on February 10, 2005 

2. the power of representation to the American office for administrative purposes 

3. a declaration of a liability agreement between us. 

The normal procedure is to have a contract in which you give up your rights in exchange for 
royalties. You have always refused that in the past. It would have enabled us to be in 
accordance with US patent administration. 

However, I have noted your verbal agreement of October 2005 to adjust the situation with 
respect to the American patent office as soon as I have found a company that is capable of 
using our invention on an international level. I am doing all I can to accomplish that this year. 
The company that would acquire the patent or to whom we would give a license of 
exploitation, would propose a contract to you, which would enable us to be in accordance 
with industrial property guidelines in the USA. 

Nevertheless, while waiting for this situation to change, it is essential, for the American patent 
administration, that an agreement exists between the inventors. For this reason, I am sending 
you a statement that I feel reflects the remarks you made at the time of our meeting in October 
2005, in hopes that it is suitable for the US patent administration and that our rights can be 



Thank you in advance for returning these signed documents to my personal address below. I 
am available to answer any questions for you. 

Best wishes. 



preserved. 



Frederic Fortin 



STATEMENT 



I, the undersigned, Reinhard Zeller, living at 127 avenue Jean Baptiste Clement 92100 
Boulogne Billancourt, inventor of the 'device of adjustable distraction and amortization for 
the growth of rachis' having made the object of American patent application number 
10/524.174 of February 10, 2005, declare: 

- To want to give up, in conjunction with Frederic Fortin, my rights as inventor to a 
company capable of using the herein named invention in the USA. 

- To have granted power to Frederic Fortin to make contact toward finalizing an 
agreement with any company operating in the USA rachis industry. 

- To want to negotiate the handover of my rights as inventor directly to said company. 



Made in Boulogne Billancourt on 



Reinhard Zeller 
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Mr. Reinhard Zeller 
127 avenue Jean-Baptiste Clement 
92100 Boulogne Billancourt 
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Frederic Fortin 

36 allee des Passerines 

33600 Pessac 
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KEEP THIS PAPER, IT WILL BE REQUIRED 
IN CASE OF A CLAIM. 

IF NECESSARY, YOU CAN MAKE A CLAIM 
THROUGH ANY POST OFFICE. 

33600 PESSAC PRINCIPAL 
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Mr. Reinhard Zeller 

127 avenue Jean-Baptiste Clement 

92100 Boulogne Billancourt 
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Frederic Fortin 

36 allee des Passerines 

33600 Pessac 



